MEMORANDUM OF AGREEMENT

AMONGST

NATI ONAL OCEANI C AND ATMOSPHERI C ADM NI STRATI ON
DEPARTMENT OF THE | NTERI OR
STATE OF MARYLAND DEPT. OF NATURAL RESOURCES

STATE OF MARYLAND DEPT. OF ENVI RONMENT

REGARDI NG NATURAL RESOURCE DAMAGE ASSESSMENT, RESTORATI ON AND
OTHER NATURAL RESOURCE TRUSTEE ACTI VI TI ES ARI SI NG FROM
THE PEPCO CHALK PO NT O L SPILL



. 1 NTRODUCTI ON

Thi s Menorandum of Agreenment (Agreenent) by and anong the
Nati onal Oceanic and Atnospheric Adm nistration (hereinafter
"NOAA"),U.S. Fish and WIldlife Service (hereinafter “FWS) on
behal f of the Departnent of the Interior, the State of Maryl and,
Department of Natural Resources (hereinafter, “DNR’), Maryl and
Departnment of Environnment (hereinafter "MDE"), (collectively
hereinafter "Trustees") is entered into in recognition of the
conmmon interests of the Trustees in (a) assessing injuries to
natural resources and services, (b) restoring natural resources
and services and (c) conpensating for |ost use of natural
resources whi ch have been injured, destroyed or |lost as a result
of the April 7" 2000 Pepco pipeline oil spill at the Chalk
Poi nt Generating Station in Aguasco, Maryl and.

1. AUTHORI TY

A. The natural resource Trustees enter into this Agreenment in
accordance wth the natural resource Trustee authorities
provi ded for each Trustee under Section 1006(a)-(g) of the Ol
Pol lution Act (OPA) of 1990, 33 US.C. § 2706(a)-(g); Section
311(f) of the Clean Water Act (CWA), 33 U. S.C 81321(f), and
ot her applicable Federal law, and State statutory and common
| aw; and authority including, but not limted to, The Nati onal
O | and Hazardous Substances Pollution Contingency Plan (NCP),
as anended, 40 C.F.R Part 300, and the Ol Pollution Act
Nat ur al Resource Damage Assessnents Final Rule, 15 C.F. R Part
990, 61 F. R 440 (January 6, 1996).

B. In accord with Section 1006(b) of the G I Pollution Act of
1990 (OPA), 33 U.S.C. § 2706(b), and Subpart G of the NCP, 40
CFR 8 300. 600 through 300.615, the following officials or their
desi gnees shall act on behalf of the public as Federal and State
Trustees for natural resources under this Agreenent:

1. The Under Secretary for Oceans and Atnosphere,
Adm ni strat or of the National Oceanic and Atnospheric
Adm ni stration, for the Departnment of Conmmerce.

2. The Secretary of the Interior, for the Departnment of
the Interior,



3. The Secretary of the Maryland Departnent of Natural
Resour ces,

4. The Secretary of the Maryland Departnent of Environnent.

[11. DEFI NI TI ONS

Unl ess specifically defined, all terns shall have the sane
meani ng as set forth in OPA 33 U S.C. 88 2701 et. seq and 15
C.F.R 88 990 et. seq. O her definitions are as follows:

A "Trustees"” neans the Secretary of Comerce, acting through
NOAA, the Secretary of the Interior, the Maryland Secretary of
DNR, and the Maryl and Secretary of MDE.

B. "Joi nt use" means use of natural resource damage recoveries
by the State Trustees or the Federal Trustees, whether
i ndividually or collectively, in such a manner as is agreed upon
by the Trustees in accordance with the ternms of this Agreenent.

C. "Lead Admi nistrative Trustee" or "LAT" neans the trustee who
is selected by all participating Trustees for the purpose of
coordinating natural resource damage assessnent activities,
together with other activities as authorized by the Trustee
Counci I .

D. "Natural resource damage(s)" neans danmages specified in §
1002 (b) of OPA, 33 U.S.C. 82702(b), and includes the costs of
assessing damages, as defined in section 1001(5) of OPA (33
U.S.C. 2701(5)) and in the definition of reasonabl e assessnent
costs found at 8990.30 of the OPA regulations, 15 C F.R
§990. 30.

E. "Responsible Parties", are Pepco, the owner or operator of
the Chal k Point Generating Station facility, and ST Services,
operator of the pipeline at the Chal k Point Generating Station
facility.

F. "Restore" and "Restoration" nmean any actions undertaken by
the Trustees pursuant to OPA Section 2706(c), (d) and (f), and
regul ati ons (15 C.F.R §990. 30), i ncl udi ng pl anni ng,

i npl enent ati on, adm ni stration, oversight, and nonitoring which
serve to restore, rehabilitate, replace, or acquire the
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equi val ent of natural resources or natural resource services
injured, destroyed or lost as a result of the Spill
Restoration includes both primary and conpensatory restoration
as defined in 15 C.F. R §990. 30.

G "Spill" nmeans the Pepco Chalk Point G| Spill, Aguasco, M,
which is believed to have been discovered by PEPCO on or about
April 7, 2000 and resulted in the discharge and substanti al

threat of discharge of oil into the Patuxent River and
tributaries, surface waters, sedinents and soils, together with
any and all inpacts to natural resources arising therefrom

V. PURPCSE

The purpose of this Agreenent is to provide a framework for
i ntergovernnental coordination anmong the Trustees and for
i npl ementation of the Trustees' activities in furtherance of
their natural resource trustee responsibilities under OPA and
ot her applicable Federal law, and State statutory and common
law, with respect to natural resource danmage assessment,
restoration, and other natural resource Trustee activities.

V. OBJECTI VES

The Trustees shall coordinate their efforts to neet their
respective natural resource trustee responsibilities under OPA
and ot her applicable Federal |aw and State statutory and conmnon
| aw. I n pursuing these objectives, the Trustees shall renmnin
cogni zant of all relevant principles and concerns, including
without limtation, the goals of the G| Pollution Act of 1990,
the nature and extent of each Trustee's resource concerns, and
general principles of equity. The Trustees' objectives include,
but are not limted to, the follow ng:

A. Coordinating the preassessnment and restoration planning
phases consistent with the natural resource danage assessnent
gui dance and procedures provided at 15 CFR Part 990.

B. | npl ementing or ensuring inplenmentation by the Responsible
Parties of all phases of restoration.

C. Seeking recovery of all damages, to the extent possible,
incurred by the Trustees fromthe Responsible Parties.

D. Achieving joint settlenment of all trustee natural resource
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danmages clains, including the costs of assessnent, in a manner
consistent with 15 CFR Section 990. 25.

E. Coordinating efforts of the Trustees in litigation, if
necessary.

VI . FUNDI NG

A. Use of Funds. Any funds provided by a Trustee, and any funds
made available to the Trustees by the Responsible Parties or
from other private sources shall be used in accordance with this
Agreenent, consistent with OPA and its inplenenting regul ations,
and upon agreenment by the Trustee Council established pursuant
to section VII

B. Responsi bl e Parties Funding. The Trustee Council may enter
into an agreenent with the Responsible Parties which (1)
provides for the Responsible Parties to fund and/or conduct
nat ur al resource damages assessment activities including
appropriate public participation, and (2) determ nes the terns
of monetary di sbursenment and Responsi ble Parties participation.

Any such Cooperative Agreenent between the Trustees and the
Responsi bl e Parties shall be consistent with VI.A.

C. Unobligated Suns. The disposition of any unobligated sums
provided from the Responsible Parties as natural resource
damages, and any interest earned thereon, shall be determn ned by
the Trustee Council pursuant to the objectives of this MOA, the
objectives of OPA and its inplenenting regul ati ons.

VI1. PEPCO CHALK PO NT O L SPILL TRUSTEE COUNCI L

A. Conposi ti on. Each Trustee shall designate one prinmary
voting delegate to the Pepco Pipeline Gl Spill Trustee Counci
("Trustee Council™"™). The primary voting del egates shall be as
fol | ows:

For NOAA: Carol - Ann Manen

For DO : Beth MGee

For Maryland DNR: Carolyn V. Watson
For Maryl and MDE: Bob Summers

Each Trustee shall also designate an alternate del egate to act
in the absence of the primary voting del egate. The desi gnated
del egates shall be as foll ows:



For NOAA: Ji m Hof f

For DO : Dan Murphy

For Maryl and DNR: Sarah-Tayl or Rogers
For Maryl and MDE: Robin G ove

Each Trustee may, by witten notification to all other Trustees,
change the designated del egate and/or alternate. The Trustee
Counci| may seek advice fromthe U S. Departnment of Justice, the
O fice of the Attorney General for the State of Maryland, and
i n-house counsel for each of the Trustees. Each of the above

ment i oned entities may provi de one del egat e in a
| egal /consultative role, who shall not be a nenber of the
Trust ee Council, but who shall nonethel ess be able to attend al

meetings of, or organized by, the Trustee Council.

B. Communi cations. To the extent not designated herein, within
ten (10) days of the execution of this Agreenent each Trustee
shall notify all of the Trustees of the address(es), phone
nunber (s), and facsimle nunber(s), of the Trustee's prinmary and
alternate delegates to the Trustee Council who shall receive,
and shall be responsible for on behalf of that Trustee, all
correspondence and comruni cati ons on behal f of such Trustee.

C. Deci si onmaki ng. The four (4) nenbers of the Trustee Counci

shall have equal voting power, and all decisions under this
Agreenment shall be by unani nous agreenment of Trustee Council
menbers.

D. Di spute Resolution. 1In the event of a dispute involving any
deci sions under this Agreenent, the Trustee Council shall
initially attenpt to resolve the dispute through good faith
di scussions directed toward obtaining wunanimty anong the
Trustees. |f unani nbus consent cannot be reached, the matter may
be el evat ed.

E. Duties and Authority. The Trustee Council shall coordinate
and authorize all Trustee activities and matters under this
Agreenment directed towards the resolution of natural resource
damages clains arising fromthe Spill. In addition, the Trustee
Council shall be responsible for all natural resource damage
assessnment activities, including but not limted to, restoration
pl anni ng, restoration inplenentation, and oversight both prior
to and subsequent to, final settlenent or judgnent covering al

Trustee natural resource damages clains arising fromthe Spill



Towards this end, the Trustee Council nmay take the follow ng
actions, anong others:

1. Request and receive relevant mterials and/or
information from Trustee staff and/or the public.

2. Develop at mninmum a 6 nonth budget to estimte future
expenditures for studies pursuant to VII.E 2. and other
reasonabl e and necessary costs of the assessnent including
personnel time. Devi ations from any budget nmy be authorized
upon agreenent of the Trustee Council

3. Devel op procedures for determning appropriate
scientific, economc, or any other technical studies necessary
to undertake preassesnent, restoration planning, and restoration
i mpl enmentation pursuant to 15 C. F. R 8990.

4. Conduct or oversee scientific, econonic, or any other
t echni cal studies necessary to undertake preassessnent,
restoration planning, and restoration inplenmentation pursuant to
15 C F.R 8990. To that end, the Trustees may enter into
contracts through its individual nenbers, for the benefit of the
Trustee Council, wth consultants to provide such technical
services, as well as to provide logistical support and
coordi nation, as Trustee Council deternm nes are necessary and
perm ssi bl e under state or Federal | aw.

5. Acting in concert with its attorneys, participate in
negotiations with the Responsi ble Parties.

6. Acting through its attorneys, seek damages from the
Responsi ble Parties either incurred or expected to be incurred.

7. Devel op, or oversee devel opnment by the Responsible
Parties of, a Restoration Plan pursuant to 15 C.F. R 88990. 53 -
990. 56.

8. Inplement the Restoration Plan and associ ated nonitoring
using funds recovered from Responsible Parties, or oversee
i mpl ementati on of the Restoration Plan and associ ated nonitoring
shoul d the Responsible Parties undertake those activities.

9. Aut hori ze disbursenent of any Responsible Parties
fundi ng received pursuant to Section VI.B. of this Agreenent,
including but not limted to, the paynent of adm nistrative and



oversight costs to individual Trustees that the Trustee Counci
determ nes are reasonabl e and necessary.

10. Assign specific duties or functions to individual
Trust ees.

11. To the extent permtted by applicable | aw, consider the
use of grants or donations to enhance the restoration actions
undertaken by the Trustees.

12. Take such further actions as may be necessary to further
t he purposes and achi eve the objectives of this Agreenent.

F. Public Review and Comrent and Information Dissem nation

When the Trustee Council determ nes that a Restoration Plan
or any other deliverable is acceptable for public review that
deliverable nmay be nmade available for public corment. The dates
and |l ength of the public comment period shall be established by
the Trustee Council. In addition, the Trustees shall designate
menbers fromtheir respective State or Federal agencies to: (i)
attend and participate in public nmeetings and other community
foruns convened by the Lead Adm nistrative Trustee regarding the
nat ural resource damage assessnent and restoration process, (ii)
prepare fact sheets concerning the activities conducted under
this MOA for public distribution,and (iii) provide timely and
appropriate responses to inquiries fromthe public.

H. Lead Adm nistrative Trustee. The Trustees acknow edge t hat
t hey have designated NOAA to act as Lead Adm nistrative Trustee
(LAT) under this Agreenent for the purpose of coordinating the
natural resource damage assessnent activities arising fromthe

Spill under the direction of the Trustee Council. The duties of
the LAT include but are not limted to the foll ow ng:
1. Convene Trustee Council neetings and develop and

di ssem nated Trustee Council neeting agendas.

2. Develop and dissem nate Trustee Council action itens and
resol utions arising out of Trustee Council neetings.

3. Ensure that Trustees responsible for or overseeing
studi es provide regul ar updates of the status of those studies
to the Trustee Council.

4. Ensure devel opment and di ssem nati on of budgets to the



Trust ee Council .
5. Devel op and maintain an Adm nistrative Record.

6. Timely circulate any docunents relating to the NRDA to
t he Trustee Council.

Ot her duties of the LAT and/or the other Trustee entities shal
be arrived at by agreenent of the Trustee Council. The LAT is
not authorized to enter into settlenments on behalf of the other
Trustees nor does the LAT represent another Trustee in any
litigation that may be comenced by the other Trustees.

| . Meet i ngs. Any nmenber of the Trustee Council nmay, upon
reasonabl e notice through the LAT call a neeting of the Trustee
Council to be conducted either in person or by telephone
conference call

J. Trustee Council Term nation. The Trustee Council created
pursuant to this Section shall term nate upon the term nation of
this MOA pursuant to Section Xl.E of this MOA

VIT1. JO NT USE OF NATURAL RESOURCE DAMAGE RECOVERI ES

The Trustees agree that any natural resource danage
recoveries, as defined in Section IIlI.E of this Agreenent,
obtained or received by the Trustees, i ndividually or

col lectively, and any interest earned thereon, shall be used as
fol | ows:

1. Reinmburse the trustees for previously incurred danmage
assessnment costs, including but not limted to, reasonable and
necessary costs of technical studies and support, participation
in the Trustee Council process, and planning, inplenentation,
adm ni stration and oversight of any activities to carry out the
pur poses of this Agreement and as agreed upon by the Trustee
Counci | pursuant to VII.E. 2.

2. Restore natural resources and services which have been
injured, destroyed or lost as a result of the Spill

I X.  NEGOTI ATI ONS W TH RESPONSI BLE PARTI ES

A. Coordination. The Trustees recogni ze and agree that their



interests in the recovery of claims for natural resource danage
assessnment, and natural resource danmges associated with the
Spill, are related and agree to wuse all best efforts to
coordi nate negotiation and, if necessary, litigation of their
clai ms and danages that arise out of the Spill.

B. I ndependent Negoti ations. Recogni zing that the intent of
this MOA is to arrive at a jointly negotiated settlenent of
claims for natural resource damages between all the Trustees and
t he Responsible Parties, it is also recognized that each Trustee
has and reserves all rights, powers and renedi es existing at |aw
or in equity,and that nothing in this Agreenment waives or
forecl oses the exercise of any such rights, powers or renedies.

Each Trustee agrees to the extent practicable to provide twenty
(20) days prior witten notice to each Trustee to this Agreenent
of its intent to participate 1in negotiations wth any
Responsible Parties or other entity regarding settlenent or
ot her disposition of natural resource damages clains arising
fromthe Spill, and to permt the other parties to join in these
negoti ati ons.

The Trustees agree to inform each other within five (5)
wor ki ng days of any oral or witten comrunications to or from
the Responsible Parties regarding settlenent or ot her
di sposition of natural resource damages clains in regard to the
Spill. The substance of any such communications will be shared
with the Trustees.

The Trustees further agree to provide copies of any
agreenents or other docunents reflecting settlenent or other
di sposition of such clainms, including quasi-public clains
involving or related to natural resource injuries arising from
or related to the Spill. |If a Trustee refuses to do so for any
reason, that Trustee shall no longer be a Party to this
Agreenment wunless all remaining Trustees request in witing
within ten days (10) that such Trustee remain a Party.

X. | NFORMATI ON DI SSEM NATI ON AND CONFI DENTI ALI TY

A. Information Dissenm nation. The Trustees agree that, to the
extent consistent with the effective and efficient negotiation
and litigation of their clainms, public dissem nation of final
data and studies related to injuries arising fromthe Spill is
in the best interests of the public and the Trustees. Such
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final data and studies shall be nade available to the public
upon request to the extent consistent with the foregoing
confidentiality provisions. |In addition, the Trustees shall
open and maintain a publicly avail able adm nistrative record
to the extent required by, and consistent with the

requi rements of 15 C. F. R § 990. 45.

B. Confidentiality. The Trustees recognize that in order to
effectively and efficiently negotiate and/or litigate their
claims, their counsel, enployees and consultants nmay, at each
Trustee's discretion, exchange docunents and information

i ncluding draft reports, analyses, opinions, conclusions, and
advi ce prepared in anticipation of litigation, and/or subject
to attorney-client privilege or other fornms of privilege. The
Trustees therefore hereby agree as foll ows:

1. Except as provided by |aw or otherw se provided
herein, the Trustees shall treat all designated privileged
docunments and commruni cati ons by, between or anong the Trustees
as privileged attorney-client comruni cations, attorney work
product or protected by other applicable privileges (or as a
conbi nati on thereof), and shall protect such docunments and
comrmuni cations from di scl osure to the maxi num extent possible
under applicable Federal and State | aw.

2. The transmttal of a privileged docunent to, or a
privileged conmmuni cati on between or anong any of the Trustees
(and their counsel, representatives, contractors and
consul tants) does not waive, or inply any waiver, of any
privilege or right which the transmtting governnment nay
assert with respect to that docunent or comruni cati on.

3. |If a subpoena, discovery request, FO A or other
request in any form for a privileged docunent or information
is received by any Trustee, a copy of the subpoena or request
will be imediately forwarded to counsel for the Trustee to
whi ch the privilege applies and to the governnment
representative(s) who originally generated the docunent or
communi cation requested. The Trustee who receives such a
request shall also provide a draft of the Trustee’'s intended
response to such request not |ess than ten (10) days prior to
the date that the Trustee intends to issue its response.

4. Only by specific witten agreenment anong the
Trustees or pursuant to Court Order shall disclosure of a
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privileged docunment or comruni cati on be nade public or

di scl osed. Such agreenment shall not be construed as a waiver
of privilege or confidentiality regarding any other docunents
or conmmuni cati ons.

5. Desi gnated privil eged docunents shall be maintai ned
in such a manner as to insure that no intentional or
uni ntentional disclosure is nmade which would conpron se any
asserted privilege, including segregating designated
privileged docunments in files that are identified as
containing privileged docunents that are not be to disclosed
publicly or in response to a discovery request in this or any
ot her case.

XlI.  GENERAL PROVI SI ONS

A. Limtation of Authority. A Trustee may not enter into
settlements on behalf of any of the other Trustees nor may a
Trustee represent any of the other Trustees in any litigation
commenced by that Trustee relative to the Spill

B. Third Parties. This Menorandum of Agreenment i s not

i ntended to, nor shall it, vest rights in persons who do not
represent the Parties to this Agreenent or who are not Parties
to this Agreenent.

C. Effective Date. This Agreenent shall be effective when
executed by all of the Trustees. The effective date of this
agreement will be the date on which the |ast signature is
entered. This Agreenment can be executed in one or nore
counterparts, each of which will be considered an origina
docunent.

D. Modi ficati on of Agreenent.

1. This Agreenent may be nodified by agreenment of the
Trustees consistent with the requirenents of OPA and its
i mpl ementing regul ati ons, or other applicable Federal |aw or
State common or statutory | aw

2. Any anmendnent of this nodification shall be effective

only if it is in witing and executed by all Trustees to this
Agr eenent .
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E. Term nati on.

1. This Agreenent shall be in effect fromthe day of
execution until the Trustee Council determ nes that the
restoration plan or plans inplenmented under this Agreenent
have been conpl eted, except that this Agreenment may be
extended by witten agreenent, as provided in Section Xl.D.

2. Any Trustee may withdraw fromthis Agreenment, but
only after efforts have been nade to resolve any dispute in
accordance with paragraph D of Section VIII of this Agreenent.

Such wi t hdrawal shall only be effective upon thirty (30) days
written notice upon all Trustees to this Agreenent.

3. The wi thdrawal of any Trustee to this Agreenent for
what ever reason, shall not affect the subsequent validity of
this Agreenment anmong the remaining Trustees. A party that has
withdrawn fromthis agreenent shall have no further
obligations under this agreenent except to nmaintain
confidentiality as agreed in Section XI, and to expend
unobl i gated funds recovered for natural resource damages
solely to devel op and inplement a plan to restore injured
natural resources under their trusteeship, as mandated by
Section 1006 of the O Pollution Act (OPA), 33 U S.C. § 2706
G Federal Natural Resource Danages Regulations. It is the
intention of the Trustees to follow the NOAA natural resource
damage assessnent regulations, 15 CFR Part 990 in matters
relating to the Spill.

H. Ant i defi ci ency. Not hing in this Agreenent shall be
construed as obligating the United States or Maryland, their
of ficers, agents or enployees, to expend any funds in excess
of appropriations or other ampunts authorized by | aw.

The GOVERNMENTS, through their designated
representatives, have signed this Agreenent on the day and
year appearing opposite their signatures.
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Memorandum of AZgreement Concerning Natural Resource Damages in
khe Matter of THE PEPCO CHALHE POINT OIL SPILL
FOR THE FEDERAL MATURAL RESQURCE TRUSTEES

NATIONAL OCERNIC AND ATMOSPHERIC ADMINISTRATION
AUTHORIZED OFFICIAL

et LM‘/L‘—’} ?;f’:;’xzmn

David Kennedy f
Director, Office of Rasponse and Restoration
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Memarandum of Agreement Concerning Natural Resource Damages in the Matter of THE PEPCO
CHALK POINT OIL SPILL

FOR THE STATE NATURAL RESOMIRCE TRUSTEES
MARYLAND DEPARTMENT OF MATURAL RESOURCES

L W

.“';,-_;:-.- il Ifll. L ‘;hJ":L'n"II _,.-'ﬁé- ! !
Sarah Taylor-Rogers, PRD. a

Secretary of the Deépartment of Natural Resources
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Memorandum of Agreement Concerning Natural Resource Damages
Lhwe Mabter of ths PEPCD CHALE POINT OIL SFILL

FOR THE STATE NATURAT, RESOURCE TRUSTEES
STATE OF MARYLAND DEPARTMENT COF ENVIREONMENT

"iiMLﬂ-ijiALJiﬂj éfﬁﬁXQG
Jane Nikhida | 4 ’
Secretayny of the kepartment of the Environment
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